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. 1 ask unanimous consent that Mr, Bayn

© Mr. MATHIAS.
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“ Talmadge ﬁegroved Eor } ?I %%CIQIQI Qres%g 91?%86290%9%& 91%9 lzthink the Senator from -~
Thwrmond — Willlama Zorins read the excellent bricf prepared in sup- Idaho is more comfortable with, and the
NOT VOTING—5 . port of the nomination of Judge Bell, ﬁm@iﬂ@%&g}?ﬁll wrote, In
Abourezk Hathaway = Metcaif I call the attentlon of the Senator from the conversation I had with him, I ex-~
" Bartlett MeIntyre Indiana to that portion which deals with pressed concern over his unwillingness
So the motlcm to recommit was re- intelligence operations, accounlahility {in the Brown case to provide the kind of
Jected and control, beginning on page 1 and }protections that I thoughi were neces-

(Subsequently the following accurred:)

Mz, BIDEN. Mr. President, I ask unan-
imous consent that my vote on the last
vote be changed from “aye” to “no.”

The PRESIDING OFFICER (Mr. Mon~
~¢aN). Is there objection? .

_ Without objeetlon, it is so order ed

*Mr. HATFIELD. Mr. President, I ask
- unanimous consent to change my vote
from “aye” to “nay.” I thought I was
voting on confirmation, rather than T~
committal.

The PRESIDING OFFICFR Is ther
objection? Without objectlon, the vote
will be so changsd.

(The foregoing tally reflects the above
- changes.)

" Mr.. THURMOND Mr. eﬁident I
move to reconsider the vote by which the

-motion was rejected.

© Mr. ROBERT C. BYRD, Mr. President,

‘I move to lay that motion on the table,

The motion to lay on the table was
agreed to.

The PRESIDING OFFI(“FR The ques- -
“tion Is, Will the Senate advise and con-
sent to the nomination of Griffin B. Bell?
" Mr. CHURCH. Mr. President, T should
like to put some questions to the Senator
from Indiana, on thé assumption that
those questions might follow this vote.

Mr. ROBERT €. BYRD. Mr. President,
all time has expired. I wonder if, in view
of the fact that the Senator from Idaho
wants to ask a few questions, we could
get just a little ‘oime by unanimous
consent? :

How much time does the Senator need?

Mr.  CHURCH. I should think that
these questions and the answers could
be accommodated in 10 minutes, 15 at
the most.

Mr. ROBERT C. BYRD Mr. Pxesident

extending through page 2 and parts of
page 3. I read from the brlef:

Judge Bell pledges to conirol intelllgence
operations under his authority in a manner
which would protect the rights of Ameri-
can cltlzens while, al the same time, helng
careful to protect the security of tho Nation,

Of course, that statement is so general
that it needs further amphﬁcation
On page 2, the subject of wirelspping

le 1s‘@jwl_1m_n_a;%§ proceanres "
discussed. The brief reads:

Judge Dell sald thet he bddicved thut elec
tronic surveillance could be conductod under
-some restraints where you would safeguard
the rights of Atnerican cltizens, As a gen-
eral opinion, he dpposes warrantless wire-
tapping of Amexican citlzers.

Under the criminal law, as I under-
stand i, it 1s not possible to lawfully
wiretap an American citizen without o
warrant issued by a court, upon a fuding
that probable cause exisis to helieve that
& crime has been committcd or is about
to be commmitted. In the course of ovr in-
vestigation of the intellisenec agoencles,
we found widespread abusc n the elee-
tronic surveillance of young student
groups who were not suspected of crime,
but who were protesting azainst the war,
which the Constitution enfitied thein to
do. We found months of harassment con-
-ducted against Martin Iuther King, Jr.,
1ot because he was suspected of crime,
but for political reasons. We found other
minority groups harassed unlawfully, riot
because crimes were bcing conunitted.
but. because they souglit rccognition of
their rights under the law. All these ime-
proper activities were conducted under
the guise of national security.

My first question is what the testimony
showed with respect to Judge Bell’s feel-
ing about establishing & sufficient cowrd
test in this broad rationsl sceurity field
that would adequately safctunard he M-
erties of the American people?

Mr. BAYH. First, let mc say that I
would like to speak from the standpoint
of a personal conversation I had with-
Judge Bell, as well as the matter that is
in the record. As the Scnator kuows, I
hapben to be one of the HSenators who
has been chosen to serve on, the Select
Committee on Intelligence with the dis-
tinguished Senator from Hawail, our
chairman. In that capacity, T was called
on, as chairman of the Subcominittee on
the Rights of Americans to give study to
a wiretap bill that was reported out of '
the Commdttee on the Judiclary. We
worked with the Senator from Massa-
chusetts and several other colleagues and,
1 think, did a very credible job of
strengthening the provisions of that bill.
Because of this experience, I was con-
cerned with Judge Bell's background.

- His decislon in the Brown case caused
me concern. As the Senalor knows, the

may have an additional 10 minutes- ~that
“there be not to excesd 15 minutes, to be
equally divided between Mr. Bava and

Mr. BUMPERS Ts it anticipated there
will be a rolleall vote?

Mr. ROBERT C. BYRD. Oh, yes, thére
will be rollcall votes. :

The PRESIDING OFFICER Is there

objection?

- Without obJection, itIs 50 ordered.

. Who yields time?

Mr. HATFIELD. Will the Senator yleld
for a unanimous-consent request?

Mr. BAYH. I yield.

Mr. ROBERT C. BYRD. Mr, President,
may we have order?

The PRESIDING . OFFICER, Leb us
have order in the Senate,

Mr. BAYH. Mr. President, I ask unan-
imous consent that Mr. Ken Feinberg
of Senator KENNEDY's stafl be permitted
the privilege of the floor during the re-
mainder of this matier?

The PRESIDING OFFICER. Without
objection, it 1s so ordered.

+J

law is unclear regarding warxant re-

- ‘Who yields time? quirements for electronic surveillance in
Mr. BAYH. I yield to the Senator from | national security cases. There is the
Idaho,

Zweibon rule, which X am more conmfort-
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-kind of narrow standard into the law.

sary. He was quick to point out that if
he had to write that Brown decision to~
day in light of everything that had hap- ¢
pened, he would not provide for broad
power to the Government, as he did. . -,

As I recall, we had no oroblem with
Judge Bell's attitude ss for sg domestic
cases are concerned. He recognized what
the law is there—-—you need a warrant.

The only issue in que o is in the
international fleld, the.. nal security /
eld. The judge said that ‘1e would urge: '\
the President to work wi : Congress to <
provide proper safeguards 7 law against
the kind of abuse that w:. 7 ve seen.

He wenf further, in r - ;

™ e

wonse to- my
questions regarding surreptitious entry,” i
‘mail opening, and other vinlations of the
right to privacy. He stated that they
should all be covered by “he same war~
rant procedures. B
Mr. CHURICH. The critiesl gue SItmn
as the Senatar knows, is nol obtatuing a |
warrant, but what standard the court ' .
will apply in granting a v .crant, If it ls ]
siaply an affidavit that ke case falls :
within the broad purviry of national |
security, the court’s act s then purely .
ministevial, it means uof dng, We must ¢
find a suitable standnrd. » recognize that |
the Senator from Indian: hag been seck- |
ing such a standard. In iny opinion, he
greatly improved the original bill which |
came out of the Judici -7 Commiltes : |
last year by attempting to define a very * |
narrow class of cascs where electronic !
survelllance might be aisthorized with- !
out need of showing pr-hable cause. I |
wonder if the Senator wiil tell me his !
general impression of Judge Bell’s view, "
with respect to the need te write that |

Mr. BAYH. I asked ] ’m specifically {
whether he thought ;,c-} ~i'sions of the |
bill to whicl: T alluded, w. i Was & Pro-- .
duct of the work of ow -u "am_miti;ee,j
assisted by the Senator {55 Massachu-, | -
setts and the Committee on the Judi-.
ciary, was the kind of saf-guard that he |
was talking about, and Le said “Yes.” A
Now, generally, as I tt" & the Senator {|’
from Idaho knows, T wuuld feel much (
‘more comfortahle, if we applied a stand- xf
ard of probabie cause of ~.vime across the
board to electronic survciﬂance. I have !
to say, however, that, frow & very prac-
 tical standpoint, there i & narrow ares
regarding foreign intellizence, where it |
is difficult to apply that severe a stand-
rard. So in that bill, we required the
same standard for forc'zia intelligence
gathering as for dome-tie intelligence
gathering, except where it could be
proved that a person wee an agent, of & |
forelgn power, transmitt g inforination j
in a clandestine manner to the detri-}
ment of this Nation’s secuirily, That per-: :‘1
son would be & spy. Whe. 75U can prove!;
somebody is a spy, cven if e isan /\mnri—: H
can citizen, if you can prove he is on th
payroll of another government as pa.g
of their intelligence netviosls, transmd
ting material and operaiing secretively

I
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then I am prepared to establish = dif-
Terent standard.

The PRESIDING OFFICER, The {ime
of the Senator from Indiana, has expired.

Mr, MATHIAS. Do the Senators re-
gulre more time? ) '

Mr, CHURCH. Just 1 minute, if the
Senator will allow me, to conclude this,
colloquy, o

Mr. MATHIAS, I yield that time, -

Mr. CHURCH. I take it, from what the
Senator has said, that in his judgment
Judge Bell, as Attorney General, will co~
operate with the committees of the Sen-
ate In attempling to work out a standard
of the kind the Senator has described,
and that he will also work with the new
Intelligence Committee for the purpose
of writing basic charters which define the.
Jurisdiction of The FGY, the CIA, and the
NSA, which will take {1ito consideration
-the recommendations of the select com-
mittec X chaired? . . o

Mr. BAYH, Yes, In fact, I have to say

. aboul, even before the hearings started,
- X.was concerned about the Browi de~
Job of drafting legisiation.
I I were not convinced in my own mind
That Judge Ball would ostablish that high
standard and urge the
his lead, I would not be standing here

= supporting his nomination. B .

: Mr. CHURCH. I thank the Senator
very much for his responses. to these
guestions, o L

I conclude by saylng, Mr, President,
thet I have reviewed carefully the objec-
tions raised by the distinguished Senator

Maryland, I believe that if this

-nomination were for the Supreme Court
of the United States, T would have {0 cast
my vole against it, melnly on the basis
of the Bond decislon, But since it is for
the Office of Adtorney Cleneral, and since
the Attorney Genera functions at the
pleasure of the President and under his
gencral direction, I have concluded that
my doubts should be resolved in favor of

4 the President, :

On thab basls, X will vote for

:E;_inal;ion of Judge Bell,

the nom-

< NOITINATION
- Mr, TALMADGE.
letter from Mr. Hal Suit
respect o the nomination
to be Attorney General of

(. Mr. Suit, as he points out in his letter,
' was a journalist In Atlanta during the
; difficult years in Georgia and the South
i In which Judge Bell occupied a role of
leadership and moderation, Mr. Suit de-
seribes Judge Bell as g “dedicated serv-
ant” who had the “moral coursge to
istand up and he counted among those
1 who sought Téasonable, practical and
i peaceful means of complying with Fed-
[ eral court decisions.” Mr.. Suit urged
II Senate approval of Judge Bell as Attor-
{

|

i

|
|
i
{

+ hey General. I bring his letter to the at-
tention of the Benate and I ask unani-

- mous consen

! RECORD, i

i There being no

¢ was ordered to

| \as follows:

that it be printed In the

objection, the letter
be printed in the Recorp,

puns

that was one of the first questions Y ssked ~

President to follow

ADDI’.{‘[OX‘TA'\’..._V STATEMENTS SUBMITTED ON BELL .

My, President, T re-
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N JANUARY 19, 1077,
Hon. Hreamaw E, TALMADGE, :

U.8. Senate, Seiate Office Building,
Washington, D.C.

DEAR SrwATOR TALMADGE: It appears from
bress reports that the Senante Judiciary Com-
mitice is going to recommend to the full
Senate that Griffin Bell become the Attorney
General of the United States. When Griffin
Bell’s nomination resches the Senate, would
You please enter tho Ionowmg statement on
my ‘behalt in the ofiicial Senate record:

As the epublican candidate for Governor

-of Georgla in 1870, I was defeated in the

General Hlection by the man who is now
tho- President of the United States.
While there may stlll be many areas of pPo-
Htical disagreement between myself and
President; Carter, I do not disagree with his

“nomination of Judge Griffin Bell to BETVEO 88

the Attorney General of the Uniled States.
Pricr to entering the political arena in Geor-

gla in 1970, I ‘worked as & journalist in the -

staie for more than 16 years and became
familar with and I belleve knowledgeable
about Griffin Bell's honorable service in for-
mer Governoy
tion and Inter as g distinguished member of
the Court of Appeals,

. I sincerely believe Mr, Bell contributed
substantially towsra helping resolve many of
the diMeult problems faced by the citizens of
Cieorgin Auring the initial desegregation of
the state’s public school system,

During o time when it was politically ex-

pedient to keep quiet about one’s views re-
‘garding the Integration of Georgin’s schools

or to play the role of g segregationist dema-
gogue, Griffin Bell had the moral courage to
stand up and be counted 2Imong those who
Bought reasonable, practical, and peaceful
meaus of complying with Federal Court deel-
slons, . - .
It would be dishonest to pretend T agreed
with every decision rendered by the Appeals

Court during Griffin Bell’'s pexvice on that -

judicfal body; it would be more than dis-
honest to pretend that Intelligent and shicere
nen and women do not find themselves in

“honest disagreement on many.controversial
motters, |

the members of the
to wapimously ap-

1 respeclfully urge
United Siates Senate

brove Grliin Bell as the Attorney General of -

the Uniled Stetes because I believe he will

consclentionsly carry out the duties of that

office ns g fair, impartial, and dedicateg pub-
Ue servant, : .
Stueerely, e - .
- Hax C. Surr,
Mr, President, I

Mr, EASTLAND,

would like to say a few words on behalf -

of Judge Giriffin Bell. The Commitiee on
the Judiciary held full and complete
hearings on this nomination, and the
members  interrogated Judge Bell in
depth, In addition, the commitiee heard
37 witnesses both pro and con. We gched-
uled an extra day of hearings in order to
hear some opposition witnesses who had
Not been scheduled. The committee voted
lo recommend that Judge Bell be con-
firmed as Attorney General, -

I am not going into any detail on Judge
Bell's background, as that is set out in

the nominee served for 14 ¥ years on the

cuit. }
SBeveral areas were raised by some op-

position witnesses which I shall touch on‘_,_'

briefly. :

First, was Judge Bell’s civil rights rec-
ord, and particularly the area of deseg-
regation of schools. I will point out here

Ernest Vandiver's administra- .

“ment to compliance with

-that iIn g

.Ing to change

_the observance
the committee’s report. I will say that .

S 1339

that Judge Bell came before the com-~
mittee with one attribute which no other
nominee for this office has bad in this
area, a public record, Judge Bell’s yvears
on the bench have resulted in a full and
complete record of opinions on this and
other subjects, ;

Second, the opposition centered on
certain opinions of Judge Bell, and wit-
nesses included plaintiffs in some of the
school ceses. In rebuttal to these wit-
‘nesses other black leaders testified on be-
half of the nominee and recommiended
him highly. They Included participants
in the law suits and observers on the
scene &t the time, )

Lonnie King, former president of the
Atlante, chapter of the NAACP, contra~
dicted the conclusions of opposition wit-
nesses, A J. Cooper, mayor of Pritchard,
Ala., also chairman of the Southern
Black Mayors Conference, testified on
behalf of Judge Bell, Mayor Cooper had
been counsel in several lawsults, includ-
ing school cases, before Judge Bell, and
described him ag fair, willing to listen
and change his views when given a solid
legal peg -on which to proceed. Mayor

comply with the law. . -
Other -opposition centered around
- Judge Bell's service as a lawyer for Gov-
-ernor Vandiver from 1959 to 1961. Ben
-Was appointed along with other lawyers
Yo advise the Governor on the question
of school desegregation. Judge Bell ad-
.Vised the Governor on how to keep the
schools open and remain within the law,
‘H‘e was instrumental in establishing the

with black and

white groups throughout
the State ang

) allowed the views of the
beople 10 be heard. The schools re-
mained open, Bell testified that he was
a moderating influence in i

"ren Cochrane, a blaeck leader in Atlanta,
who pointed eut that Judge Bell had
continually. met with black groups, the
first time such g thing had
felt that Judge Bell, by his actions, fur-

brevent violence, and began the move-
the law., . )
I feel that it ig- impossible to Judge
these actions without reference to the
political tenor of the times, The testi-
mony was persuasive on that issue. I feel
situation of great social ten-
sion, Judge Bell was a -moderating in-
fluence on those who might have vio-
lated the law, and that he was attempt-
the prevailing attitude .
Georgla because he was committed to’
of the law, :
Questions were raised during the hear-

(g concerning Judge Bell’s majority
U.8. Court of Appeals for the Fifth Cir~

opinion for a three-judge court which
upheld the right of the Georgia Legisla-~
ture to deny Julian Bond his seat in
that body. The question in the case was

“the power of the legislature to pass on

the qualifications of its own members,
Citing precedents involving the U.S,
Senate, the court upheld. the legisiature.
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‘ hé ma};}es it, but ;‘;O‘EA?{S,‘{%%' I\:-?t,{; %ﬁ!‘eas%lz ?a?ﬂgglilahglée_%?? :%9? 911&98‘%9\%9%9&9;!@0&611?% amendment, law.

- on this one. - 1414 years on the hench, Judge Bell No case bhefore Bond, or since, has ever

) Mr. BAYH. Mr. President, a moment wrote many opinlons protective of comstl- held that the State governiment can pro- -
" ago, I just wanted to correct the record. +tutional rights. In many of the cases scribe or limit speech under the justifica-

© T am sure the Sepator from Maryland however, the record and the applicable tion of separation of powers. The argu-

" wounld not intentionally misspeak. How- law was clear, It is the difficult cases ment is indefensible on its face. The first
ever, if we look at the Jaworski testl- * presenting novel or unresolved questions amendment protects freedom of speech
mony, we will find, fivst of all, that Mr.  of law, which may best convey a sense of against infringements bsc the Govern-
.. Jaworski was serving as the chairman of Bell’s thinking end an indication of out- ment. "{‘his protection applies as much to
the screening committee for the Amerl- look he would bring to the Attorney Gen- the action of the State legislature when
can Bar Association in the fifth circuit. eial’'s office. I find two such difficult it tries to exclude a member as it would

In that capacity, he talked to a number . eases-~Bond against Floyd and Brown when the State legislature ‘passes. a _la_w.

" of people In the fifth circuit, one of whom  against United States—to be particularly The first amendment cerf(.a.lr_xly prohibits

" was Mr, Block. Mr. Block had been his troubling. " the legislature from punishing a person
immediate predecessor in the same ca- In Bond v. Floyd, 251 F. Supp. 333 from exercising his first amendment
pacity, and it was for that reason that (1945), Bell wrote the opinion for the rights. In general, regulation touching

k. * Mr. Jaworski had talked to Mr. Block. majority of the three-judge court, up- on first amendment rights must serve a

) If one examines the hea!‘ings, he will hoelding the right of the Georgia House compelling interest and be as carefully
find the names of several other individ- -of Re%resentatives to exclude Julan drawn as possible edso %s tg l:ave tlée
uels who -also were consulied by Mr. Boud because of his endorsement of g breathing voom re e o e o aly
Jaworskl, - ' L © strong -statement by SNCC criticising men rights to flourls 1-1 o fc{?; aﬁ {

| Mr, MATHIAS. Mr. President, does the. .S, policy in Vietnam and the American knew these generil pnm_:ttx')ees ol the ]llf_
| - Senator from Indiana wish 10 g0 for- treatment of minorities at home and 2mendment and basWworer MEty 00 B
ward with any other speakers? We have gbroad. The Georgia House excluded Ions upholding ﬁrf"d a.meln a enthnth S
. bad sevexal on this side. L Bond on the ground that the principles It isbard o avo o tante B B s
" Mr. NELSON addresscd the Chair.”  of the SNCC statement which he- en- -SLOWed hls Dersons C8 s Lo ent

" Mr, MATHIAS, Mr. President, I yield dorsed indicated that he could not sin: Spinions to color bis Jugicial TEOETEm:
-10 minutes to the Senator from Wiscon- cercly take the oath- of loyalty to the gtﬁ'sba :irrlxct fh Srtl,a ; : I;isll;? uer e
sin, -~ S - Constitution which the Georgla House =18 ag; lel e e tj) onite o stl;.te-

b 7 Ny, NELSON. Mr. President, Twil cast  required. 7ell recognized that Bond's eeorivoe B BEECECS (Ve Of astonish-'

1 ainegative vote on the eonﬁ%nation 0§ first swendment rights were involved, ment that is nothing short O as

i the nomination of Mr. Bell because of pHhut he concluded that the right of the P o : .

| my concern about where he will come - Georgia House to pass on the qualifica- 'flh'; E;Ncglcstaf;m:tﬁ*; 18 :;01 h‘y}fbf g‘oﬂ;nxz .
_..down on certain vital decisions that he . tions of its members overrode Bond's E:rtaoinathl;t eviry citizen stands egqual before
~"'will have to make as Attorney General. - constitutional rights: -~ - - .-~ '’ the law; to make certain that every citizen
* . My reservations about this appoint- e noid that the free specch issues should has & fair: chance to.beneflt In the freedom
© ment are prompted by decisions made pe resolved in the context of giving eflect and opportunities end bounties of this
i‘, and positions taken by Mr, Bell in the to the separstion of powers principle, and country; to export these same principles of
¥ past on important constitutional ques~ our system. of federalism the extent that it . democracy to the balance of the world . .
b tions. Involved were major questlons of permits selrjgovemment to the states under wherever and whenever possible, even to the
7 eivil rights, free speech, and rights of the supremacy . of the;; federal _0017.‘5““11 . extent of lending military assistance where
“v’privacy. These lssues run to the very _'tion'. vl . ’ e i self-determination is denied In order that

‘ R . “freedom if they. =
1" heart of what this country and its Con~ - ** Based on the content of the SNCC Do raenied may choose’ freedom °y.
-t= stitution are all about. - T, o

8 .+ statement, Judee Bell found the Georgla - .But the statement does not stop with this.
3 I have o doubts about Mr. Bell's in+  House had a rational basis for its deci- . It is 5 call to action based on race; a call
i teprity, inteNizence, or dedication to slon snd that was all it needed. He also 5lien to the concept of the plurslistic society -

~ public service. My objections are not per- - concluded that a legislator had less right which makes this .na‘tlo.u. It aligns the or-
sonal or philosophical, Some of the same  to free spcech than s private citizen not- Banizetion with colored people in
i g . h : such other countries as the Dominican Re-:

issues touching the same constitutional ing that— I © publie, the Congo, South -Africa, Rho-
.* questions thab were before Mr. Bell 43" . . pong's 1ight to speak and to dissent desfa * ¢ * Tt refers to its involvement in
+~ Federal judge will be before him again g4, privatn citizen s subject to the lim- ~ the black people's struggle for Hberation and
< in his capacity as Attorney General. . - jtailon that he sought to assume member- self-determination * * **. It states that
i It is my hope that President Carter’s snlpin the Touse. v . ..o+t “Vietnamese are murdered because the
7. judgment will be rewarded and all my ™ ’;i‘t S - veme Court s d 9 0 6. 38! -Fnited States is pursuing an sggressive policy

doubts happily cvesolved when My, Bell US 1(131611?;3161’169) (’f)[";lr Tgvel-;e ,i tt%g' i in violation of international law.” It-al- .
dizals with these issues in the future. 3 . e Court poin Out leges that Negroes, referrmg. to Amernican
) Yo that Bond was willing to take the loyalty servicemen; are called on to stifie the libera-

. I am not unmindful that, particularly i : - _ . o

' ; oath; that the Stete admitted that his™ tion of Viet Nem. - . ~-- . .
. in the realm of politics, it is not possible "o o 08 o iration for th he T ec . T

i "7 to predict with any cerlainty from his- - )I)os eii &0 a‘a maxl;g :réi, tO!;i tgsediv f(t); . We all hope that the Carter years will
{ - tory how an Individual in a different era; - SLDUSEC Mae T o violatz o e ot iave be a period of domestic tranquillity.
I in different circumstances, with different 700 'la)w . Th% Comet went gn‘-je eCilve  prowever, in assessing the qualifications
% responsibilities, will in fact perform in- . Tﬁe .mquire'mem- (of &n oat'h) doe; nob B2 of the chief law enforcement person in
% - the future, : thorize the majority of state legislators to the United States, we must allow for the

“It is probably unnecessary: for me to - likelithood of future unrest and pay close
i.- say that if this were a Republican Pres- ‘;ﬁiﬁhﬁg‘ﬁ;ﬁiﬁi‘égﬁ ;"’;,ﬁ%;‘;’é‘;ﬁ“;‘{?;ﬁﬁfddfﬁi attention to the attitudes of that person
- identical appointment I would vote  Constitution. Such & power could be utilizeq toward peaceful dissent., We must also
< gpainst it as I did on two previous to restrict the right of legislators to dissent recoghnize thet first smendment rights of
. oceasions involving two of the same Issues  from national or state policy to thet of & ma- speech and assembly are implicated in
at stake as in this appointment. Ohvious- Jovity of their colleagues under the guise of many of the major tasks facing the At-
1y, T cannot properly defend two stand- Judging their loyalty to the Constitution. . torney General, such as the enactment
. ards for Presidential gppointments, one - The Court flatly rejected the notion of legislative controls on the FBIs
for Democrats and another for Re- that the State could grant its legislators gathering of domestic intelligence and
.. publicans. I voted against & Republican less freedom than other citizens. Those the recodification of ihe eriminal code.
| “nominee for Atbtorney General because of seeking or holding office needed freed On this score, the Bond-opinion is not -
%- my reservations about his position on’ to express themselves ahbout impo regassuring. S
+ clvil rights questions and against a Re-- issues of Government pelicy; oth ; o United States v. Brown, 484 F. 24
' * publican nominee for Secretary of State the representative would be eflecijipe 418 %%wm‘ :
¢ -because of my concern about his lack of chilled from meeting his responsibillties. viewingagc conviction, Judge Bell

i understanding’ of constitutional rights .~ In his apparent desire to uphold the eg%g_ﬁ@%@guhmi_m_ajle Pigs1_'ﬁi;§t
k.‘ in the area of wiretapping. - .

State legislature’s action, Bell designed a _ha Therent” authority to authorize

\ LT : . . L
i . . . . . - -
& - > . . ' -

Approved For Release 2006/03/17 : CIA-RDP80S01268A000200010036-2



~ CONGRESSIONAL RECORD — SENATE

. warrantless wirets galngt American
_citizess for fore VR EICE Bl A S8 4y, SHARDP
The fifth eircult had fac the queshi&'n‘ judges of when to utilize constitutionally

once before, In the case otM&&%ﬁ__
v. Clay, 430 P, 2d 165 (5th Cir. 1970), an

had withheld the President's right to
authorize warrantless surveillance based
on his status as Commander in Chief. In
the interim, however, the Supreme Court
had declded United States v. United
States District Court, the Keith case, 407
U.S. 207 _(1972), holding thai the Presi-
* dent hadno inherent power to disregard
the four amenament ang suthorize
- warrantless _electronic survelllance Tn
~ cases involving infernial security. Despite
the ReitH case, Judge Bell upheld the
dootrineof-“imherent” Presi i power
g without the slighlest considération of the
countervailing Tourth amnandment rignts,
It ig exiraordinary that Judge Bell
could fail completely to consider the
analysis of the Supreme Court in Keith.
Although the Keith case dealt only with
internal security, the Court’s balancing
of fourth amendment rights against the
reasons asserted by the Government for
warrantless surveillance was clearly rel-
evant to the issue of foreign intelligence
taps. . )

In Keith the Justice Department ad- ¥.2d 592 TVC:

A ,I\rg_%_o_grﬂze that the Supreme Court
has o

. vanced three reasons why a warrant
should not be required in an intelligence
_tap: Pirst, the purpose of the surveil-
lance was to gather intelligence, not evi-
dence for prosecution; second, the judi-
cial expertise at evaluating threats to

the security of the Nation was inade- .

quate; and third, there was a danger of
security leaks if this information had to
be disclosed in Court. The Court rejected

each of these, singly and collectively, as -
insufficient to justify overriding the tar- .

get's fourth amendment rights. In reach-
ing its conclusion, the unanimous Court
made o number of statements suggest-
ing that the fourth amendment rights of
Americons could not be disregarded
simply because the President invoked
the justification of “national security:”
If the legitimate need of (Giovernment to
safeguard domestic security reguires the use
- ot electronic sutveillanes, the question 1
wheéther the needs of citirens for privacy
and free expression may not be better pro=
tected by requiring a warrant befors such
surveillance is undertaken. We must also ask
whether a warrant requirement would un-
. duly frustrate the efforts of Government to
protect itself from acts of subversion and
- overthrow directed against it. )
; L] * » L "
Natlonal security cases . . . often reflect a
© gonvergence of First and Fourth Amendment
values not present in cases of *‘ordinary”
crime. Though the investigative duty of the
executive may be stronger in such cases, 80

also 13 there greater jtopardy to constitution~ -

ally protected speech ... History docu=
ments the tendency of Government—how-
ever benevolent its motives—to view with
suspiclon those who most fervently dispute
itg polictes, E
& » L]
These Fourth Amendment freedoms cannot
properly be guaranteed if domestlo security
survelllances may be conducted solely withe-
in the discretion of the executive branch.
The Fourth Amendment does not contem-
plate the executive officers of Government as
neutral and disinterested magistrates. Thetlr
duty and responsibility are to enforce the
laws, to investigate and to prosecute. But

» »

gensitive means in pursulng thelr tasks. The
historical judgment, which the Fourth
Amendment accepts, is that unreviewed ex«

January 25, 1977

- thoss charged with this investigative and gre at parity with the rights of privacy
o200 3%3@91 2‘68»0&6&20%&] éﬂvé%hz amendment or the

right of free speech.
The guestion, in my. mind, still re-
ains—How, in the future, Wil 'Mr—3Bell

ecutive discretion may yleld too readily to constrig ond interpret these cotistitu-

pressures to obtain incriminating evidence tlonal Yights when the occasion ailses?”

and overlook potential Invasions
and protected speéch. - .

- The PRESIDING OFFICER.
ator's time has expired.
Mr. NELSON. Mr. President, will the|
Senator yield 2 or 3 additional minutes?
Mr. MATHIAS. I yield the Senator 3
additional minutes. :

The SenQ

The PRESIDING OFFICER. The Sen--

ator may proceed. .

Mr. NELSON, In sharp confrast to
Judge Bell’s treatment of the issue, when
the Court of Appeals for the District of
Columbia faced the question of whether
warrantless electronic surveillance in
forelgn intelligence cases could be
squared with the fourth emendment, it
carefuly considered the reasoning and
effect of Keith and held that a warrant
was required for a Toreign litellireiice

merican citizen, at least

when fhere was no collaboration With
foreigh DOWer, ZWelbon ¥. MILGRTH, BI6 _
i e memee——e e S6em 0 be an attempt to rationalize in ¢

)

Yg’grrﬂ%flgl_ﬁhe_@;@&i,mﬁomiﬁy
of warrantless forelgn intelligence wire=
against Anerican citizens, 1T Jitdge

Bel
of Reith and concluded that Yorelgh i~
felligence taps were diercil ‘enongh
from domestic security tapa o justily
dispensimr Wit s warrant, - thenpindon:
would have had some plausibility—al-
. though I would not have agrecd. Handled
,_however, Browii demonstrated”

a disturbing willingness to accede to the

clajm of Presidential power without eare~—

of privacy Though I am encouraged by Mr. Bell's -

the negative. N

ad carelully analyzed ¢ INipact-

testimony before the Judiclary Commit~
tee, my reservations impel me to vote in

Mr. President, I yleld the floor.
The PRESIDING OFFICER. Who
yields time? )

Mr. MATHIAS. My, President, T yield

10 minutes fo the distinguished Senator !

from New Mexico (Mr., SCHMITT).

Mr, SCHMITT. Mr. President, I came
to this Chamber this morning undecided
as fo the question of the nemination of
Griffin Bell to be Attorney General, I .:

have heen listening to the arguments for -

and against with considerable interest, I
think with the net result that I have -
been educated greatly by the distin- |
guished Senators on both sides of the .
alsle and both sides of the issue. §

I find, however, that the arguments !
for the nomination of Mr. 3ell have, in
my . judgment, come out circuitous and

not very convincing ways tertain prob- !
lems in the récord that Mr. Bell has pre- !}
sented to us. ' o o
On the other hand, the arguments:
against the nomination, as much as I!
hate to be against things—I would muck :
rather be positive I my actions as &
Senator—nevertheless, the arguments-
against the nomination seers to be based. -
solldly in fact, and.seem to create a:
fairly consistent pattern of activity by:
Mr. Bell that mitigates against his fu-:
ture performance as Attorney General.

"I emphasize that they seem to repre-! -

ful analysis. :

Judge DES.st about the issue
of inherent Presidential power at his
bef Commitieé”

hearinss before the Judielary Cor €
were more encouraging. While he re-
Fﬁmﬁﬁeﬂwr the con-
stitutional power existed, he _gxpressed
support for Jegislation fo esfahlish s war-—"

rant procedure for all electronic_survel-
ance [n tne Uni Lo gather Tor=

would Gounsel_President. Caiter ol to
assert any claim to inherent Presidential

authorlty.
SIDING OFFICER. The Sel=
tor's additional time has expired.

Mr. NELSON., Mr. President, will the
Senator yield 2 additional minutes?

Mr. MATHIAS. I yleld the Senator 2
additional minutes. .

The PRESIDING OFFICER. The Sen-
ator is yielded 2 additional minutes, and
he may proceed. : : :
~_Mr, NELSON. Nevertheless, the Brown
and_bond_cases_cannob be ovErIoOEed.

- They did not involve Detty, peripheral-or

minor matters, Mr. Bell did not address
these issues in some casual, informal en-~
virenment. These cases were ftried in.
- formal judicial proceedings with argu-
»ments made and briefs filed. These decl~
sions represented a carefully considered
judgment of the merits. Fundamental
first principles were at stake. Of all the
rights shielded by the Constitution none

eign intelligence, He also sald that he .

sent o pattern rather than isolated in-:

ks =

stances or isolated problems which can® -

be rationalized away. '

- 8o, Mr. President, relucta.ntlyﬂI wﬂL,
not vote to confirta Mr, Griffin Bell as’

Attorney General, not because I do not’ |

want the President of the United States:
to have Cabinet meinbers in whom he’

has complete personzl confidenee, buf @

because I helleve Mr. Bell’s record vloes.
not demonstrate the required lmparcisl-
ity- and adherence to-cthic=} standards. !
I hone that we will 23] consider his rec-
ord with the same nonpartisan wisdom
that eventually came to bear on events
surrounding the Watergate affair.,

I sm particularly concerned by first, :
his failure to disqualify himself as a |
judee in the school desegration case of !
Calhoun against Latimer in which he had

e

originally been “of counsel” to the Gov- . -

ernor of Georgia; second, his failure to|
disqualify himself as a judge in a test|
case involving the exclusion of certain:
ethrile groups from a private club whils]
at the same time being a member of such
clubs; third, his admitted error in judg-
ment in the case of scating Julian Bond!
in the Georgia State Legislature; fourth;
his failure to report certain gifts as re-!
quired by the Judicial Conference of the
United States; and fifth, his general af-]
titude toward ethical conduct, as req
ported in the record of the Senate Judld
clary Committee, is not the attitude thi
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